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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

RUVE, Judge: Respondent determ ned a $3,913 deficiency in

petitioners’ 2006 Federal incone tax.! After a concession by

The deficiency was determ ned on the basis of respondent’s
erroneous cal cul ation of petitioners’ gross incone.
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respondent, the anmount of the deficiency in dispute is
approxi mately $700. The issues for decision are: (1) Wether
W liam Edward Schramm (petitioner) was a statutory enpl oyee? of
Nova Sout heastern University (NSU) during the taxable year 2006;
and (2) whether petitioners are entitled to deduct clainmed
busi ness expenses of $2,785.63 pertaining to petitioner’s
enpl oynment with NSU on Schedule C as profit or loss froma
busi ness, or whet her such expenses should be reported on Schedul e
A as item zed deductions for taxable year 2006.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code as anended, and all Rule references are
to the Tax Court Rules of Practice and Procedure.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.

At the tinme the petition was filed, petitioners resided in
Tennessee.

Petitioner was an adjunct professor at NSU during 2006 and
taught online courses in economcs. From 1999 to 2007 petitioner
taught 4 to 12 online courses per year for NSU NSU and

petitioner entered into a separate enploynment contract with

2The term “statutory enpl oyee” neans an individual described
in sec. 3121(d)(3). A common |aw enpl oyee cannot be a statutory
enpl oyee.
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regard to each course that petitioner taught. During 2006 the
period of each contract was 6 weeks. As a condition of his
enpl oynent, NSU required petitioner to follow various enpl oynent
policies, including a sexual harassnent policy, a drug policy,
and a conflict of interest policy. NSU paid petitioner a fixed
anount for each course that he taught. |In 2006 petitioner
recei ved $20, 000 from NSU

NSU provi ded petitioner with a syllabus for each course he
taught that specified the material that was to be covered.
Petitioner prepared another nore detailed syllabus to set forth
specifics regarding the class, such as the assignnents and
exam nations. Petitioner established his own work hours and was
able to performhis work fromany |ocation via a conputer with an
| nternet connection. However, NSU set the course dates, which
established the period within which petitioner’s classes were to
begi n and conclude. NSU also supplied the Wb site interface
that was used for each course petitioner taught and the services
necessary to register and enroll students in the courses.
Fol |l owi ng the conpletion of a course, petitioner was required to
submt to NSU a report that included an evaluation of his
students’ | earning.

NSU i ssued petitioner a Form W2, Wage and Tax Statenent,
relating to his enploynment with the university during 2006. On

the Form W2, NSU did not check box 13 to indicate that
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petitioner was a statutory enployee. NSU w thheld Federal incone
taxes and enpl oynent taxes fromthe wages it paid to petitioner
during the 2006 taxabl e year.

On or about January 3, 2007, petitioner wote to NSU
requesting clarification of his enploynent status with the
university. On January 8, 2007, NSU s payroll manager, Linda
Trosper (Ms. Trosper), sent hima letter advising himthat NSU
classifies all of its adjunct professors, including petitioner,
as enpl oyees and not as statutory enpl oyees or independent
contractors. NSU s decision regarding the classification of
enpl oyees was in confornmty with an SS-8 ruling® the Internal
Revenue Service (IRS) issued on June 10, 2003, regardi ng anot her
adj unct professor who taught online courses at NSU. In that SS-8
ruling, the IRS determ ned that the adjunct professor was a
common | aw enpl oyee and, therefore, was not a statutory enpl oyee.
In her letter to petitioner, M. Trosper indicated that she
agreed with the IRS decision in the SS-8 ruling to classify
adj unct professors as enpl oyees.

On their 2006 Federal inconme tax return, petitioners
reported the anounts petitioner received from NSU as busi ness

i ncome on Schedule C, Profit or Loss From Busi ness, rather than

SForm SS-8, Determ nation of Wrker Status for Purposes of
Federal Enpl oynent Taxes and I ncone Tax Wthholding, is used by a
firmor worker to request a determnation or ruling letter
regardi ng a worker’s Federal enploynment tax status.
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on line 7 of the return as wages, salaries, tips, etc. 1In
addition, petitioners clainmed business expenses on Schedule C
totaling $2,785.63, which were related to petitioner’s enploynent
wi th NSU.
OPI NI ON

An individual perform ng services as an enpl oyee may deduct
expenses incurred in the performance of services as an enpl oyee
as m scell aneous item zed deductions on Schedule A Item zed
Deductions, to the extent the expenses exceed 2 percent of the
taxpayer’s adjusted gross incone. Secs. 62(a)(2), 63(a), (d),
67(a) and (b), 162(a). Item zed deductions may be |imted under
section 68 and may have alternative mninmumtax inplications
under section 56(b) (1) (A (i).

An individual who perforns services as an i ndependent
contractor is entitled to deduct expenses incurred in the
per formance of services on Schedule C and is not subject to
[imtations inposed on m scell aneous item zed deductions. A
statutory enpl oyee under section 3121(d)(3)(D) is not an enpl oyee
for purposes of section 62 and may deduct business expenses on

Schedul e C. See Rosenann v. Conmmi ssioner, T.C Mno. 2009-185;

see also Rev. Rul. 90-93, 1990-2 C.B. 33.
Petitioners argue that petitioner was an i ndependent
contractor or statutory enployee in 2006 and is thereby entitled

t o deduct business expenses on Schedule C. Respondent contends
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that petitioner was a comon | aw enpl oyee in 2006 and that his
unr ei nbur sed enpl oyee expenses are thus properly reportable on
Schedul e A, subject to the 2-percent-of-adjusted-gross-incone
[imtation.

An individual qualifies as a statutory enpl oyee under
section 3121(d)(3) only if the individual is not a common | aw

enpl oyee pursuant to section 3121(d)(2). See Ewens & Ml ler

Inc. v. Conmm ssioner, 117 T.C 263, 269 (2001); Rosemann V.

Conm ssi oner, supra. Section 3121(d)(2) provides that an

“enpl oyee” is “any individual who, under the usual comon | aw
rules applicable in determ ning the enpl oyer-enpl oyee
relationship, has the status of an enpl oyee”. Because an

i ndividual qualifies as a statutory enployee only if the
individual is not a conmmon | aw enpl oyee, we will first decide
whet her petitioner was a conmon | aw enpl oyee of NSU

Conmon Law Enpl oyee

“Al though the incone tax treatnent of a taxpayer’s trade or
busi ness expense deductions under section 62(a) depends on
whet her the taxpayer is ‘[performng] * * * services * * * as an
enpl oyee’, subtitle A of the Internal Revenue Code does not

define ‘enployee’”. Rosato v. Comm ssioner, T.C Meno. 2010-39.

Under these circunstances, we apply common law rules to determ ne

whet her the taxpayer is an enployee. Wber v. Conm ssioner, 103
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T.C. 378, 386 (1994), affd. 60 F.3d 1104 (4th Cr. 1995); Rosato

v. Conm ssioner, supra.

Whet her an individual is an enpl oyee nust be determ ned on
the basis of the specific facts and circunstances invol ved.

Profl. & Exec. Leasing, Inc. v. Conm ssioner, 89 T.C 225, 232

(1987), affd. 862 F.2d 751 (9th Cir. 1988); Sinpson v.

Commi ssioner, 64 T.C 974, 984 (1975). Relevant factors incl ude:

(1) The degree of control exercised by the principal; (2) which
party invests in the work facilities used by the worker; (3) the
opportunity of the individual for profit or loss; (4) whether the
princi pal can discharge the individual; (5) whether the work is
part of the principal’s regular business; (6) the permanency of
the relationship; (7) the relationship the parties believed they
were creating; and (8) the provision of enployee benefits. See

Avis Rent A Car Sys., Inc. v. United States, 503 F.2d 423, 429

(2d Cr. 1974); Ewens & Mller, Inc. v. Conm ssioner, supra at

270;: Weber v. Conmi ssioner, supra at 387. W consider all of the

facts and circunstances of each case, and no single factor is

determ nati ve. Ewens & MIller, Inc. v. Comm Ssioner, supra at

270; Weber v. Conm ssioner, supra at 387. Although the

determ nation of enployee status is to be made by common | aw
concepts, a realistic interpretation of the term “enpl oyee”
shoul d be adopted, and doubtful questions should be resolved in

favor of enploynment in order to acconplish the renedi al purposes
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of the legislation involved. Breaux & Daigle, Inc. v. United

States, 900 F.2d 49, 52 (5th GCr. 1990); see Donald G Cave A

Profl. Law Corp. v. Commi ssioner, T.C Meno. 2011-48.

1. Deqgree of Control

The degree of control that the principal exercises over the
wor ker has been referred to as the crucial test in making the

determ nation. See d ackanas Gastroenterol ogy Associates, P.C

v. Wells, 538 U S. 440, 448 (2003); Rosato v. Conmm ssioner,
supra. The degree of control necessary to find enpl oynent status
varies with the nature of the services provided by the worker.

Weber v. Commi ssioner, supra at 388; Potter v. Comm ssioner, T.C.

Meno. 1994-356. To retain the requisite degree of control, the
princi pal need not actually direct or control the manner in which
the services are perforned; it is sufficient if the principal has

the right to do so. Wber v. Conm ssioner, supra at 388; Potter

v. Conmm ssioner, supra; sec. 31.3401(c)-1(b), Enploynent Tax

Regs. \Were the inherent nature of the job nmandates an
i ndependent approach, a | esser degree of control exercised by the
principal may result in a finding of an enpl oyer-enpl oyee stat us.

See Potter v. Conm ssioner, supra; Bilenas v. Comm ssioner, T.C

Meno. 1983-661 (finding that an untenured col |l ege professor who
taught on a course-by-course basis was a common | aw enpl oyee of

the university).
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It is clear that the inherent nature of petitioner’s
position as an adjunct professor calls for himto foll ow an
i ndependent approach in teaching his classes. However, we
believe that NSU either exercised appropriate control over
petitioner or had the authority to exercise it in a manner
sufficient to render himan enpl oyee of the university. For each
course petitioner taught, NSU dictated the textbook that he was
required to use, the subjects that had to be covered, and the
duration of the course. In addition, NSU managed the enrol | nent
of students and supplied the Web site interface used to
facilitate instruction in online courses. NSU also required
petitioner to follow several of its enploynent policies,
i ncludi ng those dealing with sexual harassnent, drug use, and
conflicts of interest. It is also of great significance that NSU
regarded petitioner as an enployee rather than as an independent

contractor. See Bilenas v. Conmm ssioner, supra. Although NSU

did not supervise the mnute details of petitioner’s work, we
find that it did exercise the requisite degree of contro
necessary to establish an enpl oyer-enpl oyee relationship with
him This factor weighs heavily in favor of a finding that
petitioner was a conmon | aw enpl oyee of NSU

2. | nvestnent in Facilities

The fact that a worker provides his or her own tools, or

owns a vehicle that is used for work, is indicative of



- 10 -

i ndependent contractor status. Ewens & MIller, Inc. v.

Conmi ssioner, 117 T.C. at 271. I n additi on, nmai ntenance of a

home office is consistent with independent contractor status,
al t hough alone it does not constitute sufficient basis for a
finding of independent contractor status. Colvin v.

Comm ssioner, T.C Meno. 2007-157, affd. 285 Fed. Appx. 157 (5th

Cr. 2008); Lewis v. Comm ssioner, T.C Menp. 1993-635.

NSU bears the cost of maintaining a staff for recruitnent,
regi stration, and recordkeeping related to students, and it
provi des the servers and support required to maintain the online
cl assroom Petitioner’s investnment is not substantial,
consisting of a conputer and office supplies, nmaintenance of an
I nt ernet connection, and the use of a portion of his honme as an
office. Petitioner’s investnent in facilities was insubstantial
and, thus, insufficient to render himan independent contractor.
As a result, we find that this factor is supportive of
petitioner’s classification as a common | aw enpl oyee.

3. Ooportunity for Profit or LoSss

The opportunity for profit or |oss indicates nonenpl oyee

status. Sinpson v. Conm ssioner, supra at 988; Rosato v.

Comm ssioner, T.C Meno. 2010-39. Petitioner |acked significant

opportunity for profit or |oss because the anmobunt of pay he
recei ved depended only upon the nunber of classes he taught. See

Potter v. Conm ssioner, supra. The anmount petitioner received
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for teaching a course was not subject to fluctuation and was paid
to himin exchange for his working within predeterm ned starting
and endi ng dates, which were not subject to change. The fact
that the wages petitioner received were not subject to change and
that the duration of the classes was fixed left himwth no nore
than a negligible risk of loss. Wen a worker’s risk of loss is
negligible, this factor weighs in favor of a determ nation of

enpl oyee status. See Colvin v. Conm ssioner, supra. The greater

risk of profit or loss remained with NSU, whose revenue
necessarily fluctuated on the basis of the nunber of students
enrolled relative to the costs involved in running a university.

4. Ri ght To Di schar ge

The enpl oynent rel ati onship between NSU and petitioner is
governed by a separate contract established for each cl ass
section he taught. Copies of the enploynent contracts were not
made a part of the record before the Court. Therefore, we cannot
determine with certainty whether the contracts provided the
university with the express right to term nate petitioner’s
enpl oynent at any tinme. However, enployers typically have the
right to term nate enpl oyees

at wll. Ellison v. Commssioner, 55 T.C 142, 155 (1970);

Colvin v. Conm ssioner, supra. Furthernore, because the parties

entered into a contract for each specific course, NSU could have

ended its long-termrelationship with petitioner by el ecting not
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to renew the contracts for further courses. In addition,
petitioner has failed to provide any evidence to indicate that
NSU woul d be liable for breach of contract if it chose to
termnate the relationship before the contract expired. As a
result, we find that this factor supports the finding that
petitioner was a common | aw enpl oyee.

5. Wrk Is Part of Principal’s Requl ar Busi ness

Were work is part of the principal’s regular business, it

is indicative of enployee status. Sinpson v. Conm ssioner, 64

T.C. at 989; Rosato v. Conm ssioner, supra. As an educati onal

institution, NSU s regul ar business involves the education of
students and the evaluation of their work. Petitioner was hired
to further NSU s regul ar business, in that he taught specific
courses and then evaluated the students’ |earning in each course.
Petitioner’s services were clearly an inportant part of NSU s
primary business. Therefore, we find that this factor supports
petitioner’s classification as a common | aw enpl oyee.

6. Per manency of Rel ati onship

Per manency of a working relationship is indicative of an

enpl oyer - enpl oyee rel ati onship. Rosemann v. Comm ssioner, T.C

Meno. 2009-185. 1In contrast, a transitory work relationship my

wei gh in favor of independent contractor status. Ewens & Mller

Inc. v. Conmm ssioner, 117 T.C. at 273.
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Petitioner was enpl oyed by NSU from 1999 to 2007 and taught
4 to 12 online courses per year during that period. Although NSU
and petitioner entered into a separate enpl oynent contract with
regard to each course that petitioner taught, petitioner
mai nt ai ned a consi stent enploynent relationship with NSU over a
period of many years. Petitioner and NSU s decision to
continually renew petitioner’s contract for nore courses
indicates that a certain level of stability and continuity
existed in their enploynent relationship. Al though the
contractual arrangenent between the parties did not create an
explicit permanent enploynent relationship, the relationship in
practice was continuing in nature. Therefore, we find that this
factor weighs in favor of petitioner’s being classified as an
enpl oyee. Furthernore, even if we were to determne that this
factor supported petitioner’s classification as an i ndependent
contractor, it alone would not be sufficient to preclude a
finding that he was an enpl oyee at NSU on the basis of the other

factors exam ned. See Potter v. Conm ssioner, T.C Menp. 1994-

356.

7. Rel ati onship the Parties Thought They Created

The record indicates that petitioner and NSU consi dered
their relationship to be that of an enployer and an enpl oyee.
NSU wi t hhel d Federal inconme taxes and enpl oynent taxes fromthe

wages it paid to petitioner. The w thholding of taxes is
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consistent wwth a finding that an individual is a comon | aw

enpl oyee. Rosato v. Conmm ssioner, T.C Meno. 2010-39; Lew s V.

Conmi ssioner, T.C. Menp. 1993-635. In addition, NSU i ssued

petitioner a FormW2 for the tax year in question on which it
di d not check box 13 to indicate an intention to classify
petitioner as a statutory enployee. Furthernore, NSU s payrol
manager personally informed petitioner that the university
classified himas a common | aw enpl oyee, before petitioners filed
their Federal inconme tax return.

Altogether it is clear that the parties believed that they
had established an enpl oyer-enpl oyee relationship. This factor
wei ghs in favor of petitioner’s being treated as a common | aw
enpl oyee.

8. Pr ovi si on of Enpl oyee Benefits

Benefits such as health insurance, |life insurance, and
retirement plans are typically provided to enpl oyees by an

enpl oyer. Weber v. Conm ssioner, 103 T.C. at 393-394.

Petitioner contends that NSU of fers such benefits to other
categories of workers, but it neither offered nor provided them
to petitioner. However, aside fromhis testinony at trial,
petitioner offered no evidence to substantiate his contention.

As a result, while we find that this factor supports petitioner’s
status as an i ndependent contractor, we decline to place much

weight on it in making our ultimte determ nation, on account of
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the |l ack of evidence in the record. See Potter v. Conmi Ssioner,

supra.

On the basis of a careful consideration of the foregoing
factors, in the light of the facts and circunstances particul ar
to this case, we hold that petitioner was a common | aw enpl oyee
of NSU for the taxable year 2006.

Furt hernore, because we have found that petitioner was a
common | aw enpl oyee of NSU during 2006, we al so hold that he was
not a statutory enployee under section 3121(d)(3). See Ewens &

MIller, Inc. v. Connmi ssioner, 117 T.C at 269.

Petitioners’ Deductions

An individual may deduct unrei nbursed enpl oyee busi ness
expenses as m scel |l aneous item zed deductions on Schedul e A,
but only to the extent that the expenses exceed 2 percent of the
i ndi vidual’s adjusted gross incone. See secs. 62(a), 67(a) and
(b), 162(a). A statutory enployee may deduct busi ness expenses
i ncurred on Schedule C and thereby avoid the Schedule A

limtation. Rosemann v. Conm Ssi oner, supra. Because we have

held that petitioner was a common | aw enpl oyee and not a
statutory enpl oyee of NSU during the 2006 taxabl e year,
petitioners’ claimed business expenses of $2,785.63 nust be

reported on Schedule A as m scell aneous item zed deductions and,
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t hus, are deductible only to the extent that they exceed 2
percent of petitioners’ adjusted gross incone.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




